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Court of Appe£ils of the District ojf Columbia 

j 

No. 5123. 

Proctor L. Dougherty et al., Appellants, 

vs. i 

I 

Mich.\el J. Keane. l 

I 

i 

_ I 

i 

a Supreme Court of the District of Columbia. 

Equity. No. 50386. 

I 

Michael J. Keane, Plaintiff, 

vs. 

Proctor L. Dougherty, Sidney^ L. TaliaferrcI, and William 
B. Laduo, Commissioners of the District of Columbia, 
Defendants. 

United States of America, 

District of Columbia, ss: \ 

Be it remembered. That in the Supreme Coqrt of the Dis¬ 
trict of Columbia, at the City of Washingtoi|i, in said Dis¬ 
trict at the times hereinafter mentioned, thej following pa¬ 
pers were hied and proceedings had, in the labove-entitled 
cause, to wit: 

1 Bill for Specific Performance. 

Filed October 21. 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 50386. 

Michael J. Keani:, Plaintiff, j 

vs, I 

1 

Proctor L. Dougherty, Sidney L. Taliaferro j and William 
B. Ladue, Commissioners of the District I of Columbia, 

Defendants. ! 

1 

j 

The plaintiff, Michael J. Keane, respectfull;J’ shows to the 

Court as follows: I 
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P. L. DOUGHERTY ET AL. VS. M. J. KEANE. 


I. That he is a citizen of the United States, a resident of 
the District of Columbia, and brings this suit in his own 
right as hereinafter set forth. 

II. The defendants, Proctor L. Dougherty, Sidney L. 
Taliaferro and William B. Ladiu-, are all citizens of the 
United States, and residents of the District of Columbia, 
and are sued in their official capacity as Commissioners of 
the District of Columbia. 

III. That on the 16th day of September, 1929, the plain¬ 
tiff submitted to the defendants an offer to sell to the Dis¬ 
trict of Columbia, Tree of all encumbrances certain real 
(‘state located in the District of Columbia, and known as 


Lots Four (4), P^ifty (50), Eight Hundred and Four (804) 
and Eight Hundred and Five (805), in Reservation Ten 
(10), for the sum of Sixty-two Thousand P''ive Hundred 
($62,500.00) Dollars cash, as soon as the certificate 
2 of title to said property could be obtained; that on 
the 17th day of September, 1929, the defendants. 
Commissioners of the District of Columbia, in writing ae- 
ce])tod the said offer. That thereafter the defendants or¬ 
dered a title search to be made, hv one of the recognized 
title insurance companies of the District of Columbia, the 
said title search was completed and a report made on the 
same to the said defendants about the first day of 0(*t(')bor, 
1929. 


IV. The report of the '’Pitle Com])any showiMl a lease of 
record dated the first day of November, 1928, conveying a 
])ortion of one of the properties, covered by the said agree¬ 
ment of purchase of the 17th day of September, 1929, 
which was for a term of seven years and two months from 
the first day of November, 1928; that one of the provisions 
of said lease reads as follows: 


“Tt is understood gnd agreed by and between the parties 
to this lease that should the Government, at any time during 
the existence of said lease and before its expiration, con¬ 
demn or buy said property, that the lease is null and void.” 

The plaintiff is advised that a sale of said ]n'operty covered 
by said lease to the District of Columbia renders said lease 
null and void under the above quoted provision, and that 
the said lease therefore is not an encumbrance on said prop¬ 
erty upon the consummation of said sale. 
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P. L. DOUGHERTY ET AL. VS. M. J. KEA^E. 

i 

I 

V. That plaintiff is ready and willing* to comply with the 
terms of sale as aforesaid, has tendered to the defendants 
a good and sufficient deed to the aforeraentic^ned property, 
and has demanded of them that they| on their part 
*> perform the said agreement of purclujse under date 
of September 17th, 1929, but they lujve refused to 
accept said deed and to pay the purchase prick? agreed upon. 
The defendants' sole justification for their i*efusal to per¬ 
form aforesaid is based upon the contentioi^l that a sale to 
the District of Columbia is not a sale to tlfe Government 
within the meaning of the hereinbefore qu^Dted provision 
of the lease of Xovember 1st, 1928, and that said lease is 
not, therefore, null and void but constitutes an encum¬ 
brance upon the property. i 

The ]')remises considered, the plaintiff pra.ys: 

1. That ])r()cess issue out of this Honoijable Court di¬ 
rected to tlie said defendants and requiring to appear 

and answer the exigencies of this Bill of Complaint. 

2. Tliat a Decree may be entered requiring the said de¬ 

fendants to specifically perform their agr(?ement to pur¬ 
chase under the date of September 17th, 1929, the plaintiff 
hereby offering specifically to perform the said agreement 
upon his part. I 

2). And for such other and further relief ^is to the Court 
mav seem necessarv and proper. ! 

^lICHAElJ J. KEANE. 
HENRY r. QUINN, | 

Attorney for Pldintiff. I 

! 

Distkict of Columbia, s.s; 

Michael J. Keane, being first duly sworn pn oath deposes 
and says that he has read the foregoing petition by him 
subscribed and knows the contents thereof; |hat the matters 
and things therein stated of his own persoiup. knowledge are 
true and those stated upon information ai^d belief he be¬ 
lieves to be true. ! 

?irTCHAp:t J. KF]AXE. 

4 Subscribed and sworn to before rpe this 19th day 

of October, 1929. | 

[seal.] HELEN RA’^^^LINGS, 

’Nntari)^ Puhlic. D. C. 
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P. L. DOUGHERTY ET M., VS. M. J. KEANE. 


Motion to Dismiss. 
Filed October 23, 1929. 


* 


* 


Now come tlie defendants, Proctor L. Doimhertv, Sidnev 
F. Taliaferro and William B. Ladiie, Commissioners of the 
District of Columbia, by their •-dtorneys, and move the 
Court to dismiss the original bill filed herein, for that, 

1. There are no matters and things set out in the said 
original bill entitling the plaintiff to a deci*ee for s])ecific 
performance. 

2. That said lease set out in paragraph four of the said 
original bill discloses an outstanding valid leasehold in the 
said property. 

3. The said property is not being ac(iuired by the “(Jov- 
ernment," but by the District of Columbia. 

4. The said plaintiff is not able to convey to the said Dis¬ 
trict the said property “free of all encumbrances" as set 
out in the third paragraph of the said original bill. 

5. The lessee in the lease mentioned in the fourth para¬ 
graph of the said original bill is not made a party to tliis 
cause. 

6. The lessee in the said lease mentioned in ])aragi'a])li 
four of the said original bill is a necessary and ])roper 

])arty to this y)voceeding, and his rights in and iindin* 
5 the said lease cannot be adjudicated in his absence. 

WILLIAM W. P>K1DF, 

, Corporation Conns('I: 

F. 11. STFPITKXS, 

Asslstaitt Corporation C(tnnsrt, 

Attorneifs for Defendants. 

Messrs. Hurkart and Quinn, 

Attorneys-at-La\v, 

Colorado Building, 

Washington, D. C.: 

Please lake notice that the above entitled caus(‘ will be 
called to the attention of the Court on Friday, October 25111, 
1929, at 10 o'clock A. M., or as soon tliereafter as counsel 
mav be heard. 

wtllia:^! w. bridf, 

F. IT. STFPHEXS, 
i Affonietjs for Defoidants. 


5 


P. P. DOUGUERTY ET AL. VP. M. J. KEANE. 


Acknowledgment of sei-vice of coi)v this 23(jl of October, 
1929. 

BUKKART & QUIXX, 

HPIXRY I. QUIXX, 

H. Q., 

Atforucijs for Plaintiff. 

Final Decree. 

Filed X’ovember 1, 1929. 




■* 


* 


* 


•* 


cted to stand 
lat the auTee- 


Tiiis cause coming on to be heard upon thei Bill of Com- 
])laint tiled herein, the Motion to Dismiss ^ixid Bill, and 
counsel for the respective ])arties having bee^i heard, it is 
this 1" day ot‘ X'ovember, 1929, 

Oi'dered, that the said Motion to Dismiss the Bill of 
() ('omplaint be, and the same hereby is overruled; and 
Oounsel for the defendants having ele 
upon said Motion to Dismiss, the Court finds t 
ment mentioned in the Bill of Complaint ouilit to be spe¬ 
cifically performed, and carried into execution, and it is, 
therefore. 

Adjudged, ordered and decreed, that the sajd defendants 
pay to the plaintiff the sum of Sixty-two T^iousand Five 
Hundred ($62,500.00) Dollars, being the pfirchase ])rice 
lixed ill said agreement of September 17th, l!929, upon the 
delivery to them of a deed properly executed' conveying to 
the District of Columbia Lots Four (4), Fiftly (50), PMght 
lluudr(‘d and Four (804) and Fight Hundred and Five 


(S()5), in Resei-vation Ten (10), in the Distric 

ALFRED A. W 


11/1 29.—Xo objection to form. 
F. H. STEPHEXS, 

Assf. Corp. Connsel. 


of Columbia. 
PEAT, 
Justice. 


Notice of Appeal. 
Filed Xovember 19,1929. 


* 


* 


Xow come the defendants herein, by their kttorneys, and 
note an appeal in open court from the decree herein of 
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b P. L. DOUGHERTY ET AL. VS- M. J. KEANE. 

Xovcmber 1, 1929, directiiiii: spi'cific performance of the 
contract of sale set forth in the original hill. 

WILLIAM W. BIUDK, 

F. H. STEPHENS, 

I Atfonieifs for Drfcuflanfs. 

7 Assif/iuKntf of Errors. 

Failed December 12. 1929. 


Now come the defendants herein, bv their attornevs, aiul 
assign for error, 

1. The action of the Court in decreeing s])ecitic ])erform- 
aiice of the contract set forth in the original bill. 

2. The action of the Court in holding that the word “gov¬ 
ernment'’ in said contract means government of the Dis¬ 
trict of Columbia. 

»>. The action of the Court in refusing to dismiss said 
original bill for want of pro])er parties. 

4. The action of the Court in holding that the lessee in 
the lease mentioned in the said original bill was not a pro¬ 
per partv to the cause. 

WILLIAM W. BRIDE, 

F. H. STEPHENS, 

Aftor}i(nis for Dr/cuf/aufs. 

Drstfjual'inu of ri(‘('or(l. 

Filed December 12, 1929. 


The clerk of the Cpurl will please prepare a record in the 
above entitled cause for the Court of Appeals consisting of, 

1. The original bill filed herein. 

2. The motion to dismiss. 

3. The decree of the Court. 

4. The appeal. 

8 5. The assignment of errors, 

fi. This designation. 

'i WILLIAM W. BRIDE, 

F. H. STEPHENS, 

Attorneys for Defense. 
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P. L. DOUGHERTY ET AL. VS. M. J. KEANE 
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Supreme Court of the District of Co 


umbia. 


reme Court of 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supi 
the District of Columbia, hereby certify the fc^regoing pages 
numbered from 1 to 8, both inclusive, to be o true and cor¬ 
rect transcript of the record, according toj directions of 
counsel herein filed, copy of which is mad<^ part of this 
transcript, in cause No. 50386 in Equity, whei[ein Michael J. 
Keane is Plaintiff and Proctor L. Dougherty pt al. Commis¬ 
sioners of the District of Columbia are Defendants, as the 
same remains upon the files and of record in [said Court. 

In testimony whereof, I hereunto subscribe^ my name and 
affix the seal of said Court, at the City of AVashington, in 
said District, this 4th day of January, 1930. 


[Seal Supreme Court of the District of (] 

FRANK E. CUNNTN 


olumbia.] 

OHAM, 

Clerk. 

Endorsed on cover: District of Columbia Siipreme Court. 
No. 5123. Proctor L. Dougherty et al., cjppellants, vs. 
Michael J. Keane. Court of Appeals, Districjl of Columbia. 
Filed Jan. 7,1930. Henry W. Hodges, Clerk.! 


(1671) 
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IN THE 



JANUARY TERM, 1930. 


No. 5123 


PEOCTOE L. DOUGHTEEY, SIDNEY F. TALIA- 

FERRO, AND WILLIAM B. LADUE, Commissioners 
OF THE District of Columbia, Appellants, 

vs, 

MICHAEL J. KEANE, Appellee. 


BRIEF OF APPELLANTS. 


Statement of the Case. 

This is an appeal from a decree of the equity court 
requiring the District of Columbia to pay the purcjiase 
price of land in Reservation Ten. ! 
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The bill states (R. 2) that the plaintiff, appellee here, 
is the owner of certain property and, on September 16, 
1929, entered into a contract with the District for the 
sale of the same for the sum of sixty-two thousand 
($62,000) dollars cash; that the report upon the title 
to the property disclosed that there was a lease of part 
of it, made the first of November, 1929, for a term of 
seven years and two months; that one of the pro¬ 
visions of the lease was: 

“It i;S understood and agreed by and between 
the parties to this lease that should the Govern¬ 
ment, ,at any time during the existence of said 
lease and before its expiration, condemn or buy 
said property, that the lease is null and void.” 

The bill also states that the owner is advised that the 
lease has terminated by reason of this provision; that 
he is willing to comply with the terms of the contract, 
but the District refuses to pay because of the outstand¬ 
ing lease, and he asks for a decree requiring the Dis¬ 
trict to pay tp the owner the sum named above. 

The property is situated on Jolin ^larshall Place and 
is part of the land acquired, and to be acquired, for a 
new municipal site. 

A motion to dismiss was made grounded on want of 
equity and want of proper parties; that the lessee was 
not made a party to the cause, and that the owner was 
not in a position to convey “free of all encumbrances” 
(R. p. 4). 

Upon the hearing of the motion, the court was of the 
opinion that the lease was terminated and decreed the 
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payment of the money to the owner (R. p. 5). The 
District appealed in open court (R. pp. 5-6). 

Assignment of Errors. 

1. The action of the Court in decreeing specific: per¬ 
formance of the contract set forth in the originaj bill. 

I 

i 

2. The action of the Court in holding that the ^vord 

“government” in said contract means governmeht of 
the District of Columbia. | 

i 

3. The action of tlie Court in refusing to dismiss^ said 
original bill for want of proper parties. 

4. The action of the Court in holding that the lessee 
in the lease mentioned in the said original bill was not 
a proper party to the cause. 

ARGUMENT. 

j 

i 

The motion to dismiss was based upon— j 

i 

1. Want of equity. j 

2. Want of necessary parties. 

I. Want of Equity. 

Counsel do not propose to discuss the merits of the 
case. The decree below may have been proper, on the 
merits, but this is of no interest to the District of 
Columbia in the circumstances. If the lessee of the 
property had been made a party to the cause, the 
District would have accepted the decree as correct. 
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except in the case of an appeal in which the District 
would have been compelled to join. 

I II. (a) Proper Parties, Generally. 


It is fundamental that a court of equity will not make 
a decree in a cause until all the parties interested in 
the controversy are before the court. This is because 
it is desirable in the interest of justice to dis^jose of 
the various conflicting interests in a cause where they 
can be considered with reference to each other; and, 
also, to terminate the causes of litigation in one suit, 
instead of many. This principle is well illustrated by 
the decisions of this and other courts. Ilvman v. 
Rudolph, ,52 Ap]). 195; Roberts v. Bradfield, 12 App. 
453; Foltaz r. Payne, 50 App. 155; Brady v. Fall, 52 
App. 43. 

“The governing motive of equity” is to adjust in one 
suit the rights of all the ])arties. Conn. v. Penn., 5 
Wh. 424-690. 


“The object of this bill was to obtain con¬ 
veyances from John and William Penn, of cer¬ 
tain lands which they were sup])osed to hold as 
tenants in common, and to which the iJaintiffs 
asserted an ecpiitable title. It was irregular to 
make the decree which was made respecting the 
title until both the defendants were before the 
court. But it is the fault of the plaintiffs that 
they were not.” * * “We think the inter¬ 

locutory decree was irregular, and ought not to 
hav^ been made until William Penn, a tenant 
in common with John Penn, was before the 
court. * * 
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Dandridge v. Custis, 2 Pet. 370 (143 Reprint) ' was 
a bill for the payment of legacies under the will of 
Martha Washington. The court held that the residuary 
legatees were necessary parties, and the cause was re¬ 
manded to make new parties. 

‘Mts decrees should terminate and not instigate! liti¬ 
gation.” Caldwell v. Taggart, 4 Pet. 190, 202. jSee, 
also, 61 L. R. A. 319, 3 L. R. A., N. S., 256; 6 id., ^75; 
Gregory v. Stetson, 133 U. S. 579; Story v. Livingston, 
13 Pet. 359; Mechanics’ Bank r. Set on, 1 Pet. 299; Mc¬ 
Arthur r. Scott, 113 U. S. 340; Ribon v. Chicago, etc., 
R. R., 16 Wal. 446; U. S. Shoe Machinery Co. v. IJ. S., 
258 U. S. 451. 


II. (b) Proper Parties, Specific Performances. 


It is no less true tliat, as in other cases in equity, 
a bill for specific perfonnances will be dismissed! for 
want of proi)er parties; and the same reasons apply, 
with the addition of another important one, that], in 
cases like the present one, the defendant will be pijt to 
the hazard of anotlier suit and subject, perhaps], to 
additional damages at the hands of a third party nbt a 
party to the pending litigation. It is the accepted 
doctrine, by the courts of tliis country at least, that a 
court of equity will not re(iuire a defendant to run piis 
risk. Ill addition to the cases cited above, there miglJt be 
cited the case of the American, etc., Co. v. Muse, 4 APP* 
13, where the court said (p. 24): 

1 

“It is with very great regret that we [feel 
constrained to declare against the affirmanc^ of 
a sale so beneficial in its terms to all the parities 
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in interest as is the sale made in this case. But 
where such doubts are raised against the title 
as are raised here, and which, whether well or 
ill founded, and not unreasonable or frivolous, 
and where there is no one before the court of 
the class of those who would be entitled to the 
remainder declared by the testator, it is not at 
all clear that those in remainder would be bound 
bv anv decree that would be made in the case, 
and it would not be equitable, in our opinion, 
to require the purchaser to consummate the 
sale.’’ 

In 36 Cyc. 633 is this further statement: 

Where Other Claimants are Parties to 
the Suit.—If, however, the claimants or persons 
interested in the title, other than the vendor, are 
l>arties to the suit, for specific performance, so 
that their claim mav be settled ])v the decree 
therein the objection cannot be raised that the 
title exposes the vendee to litigation.” 

Marketable Title. 

Another reason for applying the doctrine of proper 
parties to cases of specific performance is that the 
purchaser will not be com])elled to take a doubtful 
title—that is, the title of the vendor must be a market¬ 
able title. This does not mean that tlie title must at all 
hazards be a good title, but it must be good enough to 
protect the purchaser against reasonable litigation. He 
will not be compelled to pay the purchase price to the 
vendor and then be required to run the risk of litiga¬ 
tion with a,third party or to pay again to a third party 


in interest, who has not been made a party to the suit. 
The rule is thus stated in 36 Cyc. 632: 

Doubtful Title.—1. General Rules.— a, 

Marketable Title.—In a suit bv the vendee ■:o en- 

. r 

force sj^ecitic performance of a contract f(j>r the 
sale of land, the vendee will not be compeljed to 
accept the title unless it is a marketable onej; that 
is, one which will not expose him to litigiition. 
To force n])on the vendee a title which Infe may 
be compelled to defend in the courts is io im- 


])ose upon him a hard bargain; and this, a court 
of equity, in the exercise of its discretion, will 
refuse to do, irrespective of the question 
whether the title is actuallv good or badj” 

Ample illustrations are found in the adjudic^jtions: 


30 L. R. A., X. S., 343; id. 345; Williams i\ flicker. 


There is an extensive note to Van Riper i'. Wickersham, 


30 L. R. A., X. S., 5, and to Justice r. Button,! 38 L. 
R. A., X. S., 1; and in the 1905 edition of Pomeroy 


Equity Jurisdiction, vol. 2 (6), sections 801, 80^, 803; 
and in 804 many examples ai-e given where si)ecific 
performance was denied in analogous cases. There is 
also a note to ^^lorgairs Heirs v. Morgan, 2 Wh. 290, 
in 4 L. Ed. 242. There is no need to multiph^ cases. 
It is sufficient to show that this is, without doijbt, the 
American doctrine. 


The English Doctrine. 

It is said in 36 Cyc. 767 that it is the doctrin(| of the 
English, and P^ederal courts of this country th|at only 
the parties to the contract are necessary parties in a 
suit for specific performance. In su])port of tjie Fed¬ 
eral doctrine is cited the cases noted below. I 
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Willard v. Tayloe, 8 Wal. 557, is cited as supporting 
the English rule. In this case Tayloe leased the “Man¬ 
sion Houseto Willard for ten years with an option to 
purchase. )Villard assigned an undivided half interest 
to his brother. Before the expiration of the lease he 
offered to purchase and tendered the price. Tayloe 
refused to convey and Willard brought suit for specific 
performance. lie ol)jected, also, that the brother had 
not been made a party. “The owners of ])artial inter¬ 
ests in contracts for land, acquired sifl)srqHe)if to their 
execution, are not necessary parlies to bills for their 
enforcement'’ (p. 571). 

“The discretion which mav be exercised in 
this class of cases is not an arbitrary or capri¬ 
cious one, depending upon the mere pleasure of 
the court, but one which is controlled bv the es- 
tablisfied doctrines and settk‘d principles of 
equity. Xo ])ositive rule can be laid down by 
which the action of the court can be determined 
in all cases. In general it mav be said that the 
specific relief will be granted when it is ap¬ 
parent, from a view of all the circumstances of 
the particular case, that it will subserve the ends 
of justice; and that it will be withheld when, 
from a like view, it api)ears that it will produce 
hardship or injustice to either of the parties. 
It is not sufficient, as shown by the cases cited, 
to call forth the ecpiitable interposition of the 
court, that the legal obligation under the con¬ 
tract to do the sj)ecitic thing desired may be 
perfect. It must also appear that the specific 
enforcement will work no hardship or injustice, 
for if that result would follow, the court will 
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leave the parties to their remedies at law, junless 
the granting of the specific relief can be Accom¬ 
panied with conditions which will obvialie that 
result. If that result can be thus obviated, a 
specific performance will generally in sucl^ cases 
be decreed conditional!}". It is the advantjage of 
a court of equity, as observed by Lord feedes- 
dale in Davis v. Hone, that it can modifv ihe de- 
mands of parties according to justice, and 
where, as in that case, it would be inequitable, 
from a change of circumstances, to enforce a 
contract specifically, it may refuse its decree 
unless the party will consent to a conscientious 
modification of the contract, or, what wouljd gen¬ 
erally amount to the same thing, take a ^ecree 
upon condition of doing or relinquishing (jertain 
things to the other ]3arty’’ (p. 567). | 

I 

Moulton V. Chafee and others, 22 Fed. 26, was a suit 
for specific performance by the purchaser at an auction 
sale against a trustee selling an estate. The court held 
that only the vendor and irurcliaser were propei" par¬ 
ties, arid the bill was dismissed as to the others. What 
the interests of these parties were does not appear from 
the case as reported. 

In Celia v. Brown, 144 Fed. 742, 258-9, it wajs said 
that in a suit for specific performance the plaintiff 
must not onlv come into court with clean hands, but his 

♦' 7 j 

right should leave no reasonable doubt in the jiidicial 
mind of its absolute justice, etc. | 

I 

1 

“It remains to consider the case on its njierits. 
While it is to be conceded that, no matter how 
others may be affected by a decree, it should not 
the less entitle the suitor to the relief the law 
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of the land affords him as an individual; yet, 
where the particular relief sought involves in¬ 
justice and disaster to others having a direct 
interest in the subjectmatter on which the de¬ 
cree is to o])erate, common right demands that 

such suitor should come not onlv with clean 

% 

hands, but his right should leave no reasonable 
doubt in the judicial mind of its absolute justice. 
For the remedy by specitic performance is not 
an uiKiualified right. It lies within the domain 
of judicial discretion, not arbitrarily exercised. 
AVithin this limitation the court mav refuse its 
assistance whenever there is any uncertainty 
or doubt about the specitic terms of the proposed 
contract, or any well-founded conviction that its 
specific enforcement, under all the facts and cir¬ 
cumstances of the case, would be liarsh and un¬ 
reasonable, or more liurtful to the rights of 
others in interest than its denial to the suitor. 
Dalzell r. Dueber Mfg. Co., 149 U. S. 325, 13 
Sup. Ct. 886, 37 L. Kd. 749; Xickerson r. Nicker¬ 
son, |127 U. S. 677, 678, 8 Sup. Ct. 1355, 32 L. Ed. 
314 .^^ 


Dalzell V. Dueber ^lanufacturing Company, 149 U. S. 
315, was an oral agreement for tlie sale of patent rights. 
The court said (}). 325): 


‘‘The Circuit Court, in its opinion after allud- 
ine: to various matters tending to throw dis- 
credit on the testimony of each of the principal 
witnesses, said, ‘The case is one on which differ¬ 
ent minds may well reach a contrary opinion of 
the merits.’ 38 Fed. Hep. 599. We concur in 
that view; and it affords of itself a strong rea¬ 
son why the specific performance prayed for 


should not be decreed.” 
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These authorities come far from supporting th|e doc¬ 
trine as stated in Cyc.; nor have counsel foun^ any 
case in the Federal adjudications vdiicli sustain the 
doctrine. 

The injustice of the English principle, ass 
there be such, is apparent in the instant case. 

District be made to pay the purchase price to the bwner 
of the property, in this proceeding, it will be made 
to defend an action brought bv the lessee for tlie 
of his interest. This, according to the well- 
principles of equity, should not be permitted, 
over, if the decision of the lower court be 
roneous on the merits, the District will be made tjo pay 
a second time for the value of the lessee’s intjerest, 
thus increasing the purchase price beyond the aihount 
agreed upon for the transfer of the property. Ccainsel 
for the lessee is one of the prominent members of the 
bar and has openly stated that he believes the de(nsion 
wrong and intends to protect his client’s interest^. 

The decree below should be reversed and the case 
remanded to bring in the necessary parties, or t^ dis¬ 
miss the cause if the plaintiff decline to amend. 

WILLIA.AI W. BRIDE, 1 

CorporatKni Counsel^ T). (\, | 

F. 11. STEPHENS, j 

Assistant Corporation Counsel^ \ 
Attorneys for AppeUants[ 
District Biiildi 
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j 

PROCTOR L. DOUGHERTY, SIDNEY F.| TALI¬ 
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COMMISSIONERS OF THE DISTRKpT OF 
COLUMBIA, APPELLANTS, 

vs. 

MICHAEL J. KEANE, APPELLEE. 

BRIBF OP APPCI.L.PE. 

I 

STATEMENT OF THE CASE. | 

I 

i 

This is an appeal from a Decree of the Supreme 
Court of the District of Columbia, overruling a iMotion 
to Dismiss the Bill of Complaint, and, api)ellants 
electing to stand upon said Motion, ordering tjiem to 
specifically perform a contract to purchase certain 
property described in the Bill of Complaint. 

The contract was entered into on September 16, 
1929 (Rec., p. 2); by said contract appellants agreed 
to pay to appellee sixty-two thousand five hundred 
($62,500) dollars in cash for his property, and he agreed 
to deliver said property free of all encumbrances; that 
upon examination of the title there was found of| record 
against one of the parcels of land a lease datid No¬ 
vember 1, 1928, for a term of seven years aijd two 


2 


months; that one of the provisions of said lease was as 
follows: 

^^It is understood and agreed by and between 
the parties to this lease that should the Govern¬ 
ment, at any time during the existence of said 
lease and before its expiration condemn or buy 
said property, that the lease is null and void.” 


ARGUmOiriT. 

The Motion to Dismiss the Bill of Complaint was 
based upon ^TVant of Equity” and ‘^Want of Neces¬ 
sary Parties,” and the Assignment of Errors was di¬ 
rected to the action of the Court below in ruling against 
appellants on these grounds. In this Court Counsel 
for appellants have abandoned their contention that 
there is “Want of Equity” in the Bill and have not 
discussed the i merits of the case in their brief. It is 
stated in their brief, “That the Decree below mav 
have been proper, on the merits, but this is of no interest 
to the District of Columbia in the circumstances.” 
But appellee’s contention is that the merits of the case 
must be considered in determining whether there is a 
lack of necessary parties, for if there can be no reason¬ 
able doubt that the word “Government” in the lease is 
applicable to a purchase by the District of Columbia, 
then appellee iwas prepared to deliver and did tender a 
delivery of his properties “Free of encumbrances” 
and there could be* no “Reasonable litigation” con¬ 
cerning said lease which would make it necessary to 
bring in the lessee as a party to this suit. A considera¬ 
tion of the provision for the termination of the lease 
and Section 4S3 of the District of Columbia Code, 
together with' the apparent purpose of the parties to 
the lease in inserting the provision for its termination 
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in the event of a sale to the “Government/’ will demon¬ 
state that 

• • ► 

THE LEASE IN QUESTION IS NOT AN ElifCUM- 
BRANCE UPON THE PROPERTY AFtER A 
SALE TO THE DISTRICT OF COLUMBIA. 

The lease provided as follows: 

“It is understood and agreed by and between 
the parties to this lease that should the Govern¬ 
ment, at any time during the existence jof said 
lease and before its expiration condemn lor buy 
said property, that the lease is null and| void.” 

What was in the minds of the lessor and lessee? 
Can there be any doubt that they were simply pro¬ 
viding for a contingency which would arise in the event 
that the lessor was confronted with a movement to 
acquire his property by a governing body which could, 
in the District of Columbia, acquire property \>y con¬ 
demnation for public purposes? The words “Con- 
dv^mn or buy” could signify no other intention.! So it 
appears that the lessor was willing that the lease should 
have a full term of seven years and two months jso long 
as he, the lessor, was not confronted with aj power 
that could take his property by condemnation pro¬ 
ceedings if he did not agree to the price offered by the 
purchasing agents of that power. In such evt^nt the 
lessor would not care to have his price lessened or the 
value assessed by a condemnation jury decree),sed by 
reason of the consideration given to the rights of a 
lessee under an unexpired term. The, contingency 
against which he desired to protect himself, would 
arise whether the property was condemned or purchased 
by either the Federal or the District of Columbia 
Government. Either Government had the right to 
condemn or buy land for public uses in the Dis^trict of 
Columbia. It seems frivolous, therefore, to s^y that 
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the parties to the lease intended that it would be ter¬ 
minated if the United States should buv or condemn 
the property, but should continue in full force and 
effect if the District of Columbia should condemn 
or buy it. The benefit to the lessor would be the same 
from a termination of the lease in the event of a pur¬ 
chase by either Government, and the purpose to be 
accomplished would be as desirable and necessary. 

It is axiomatic that persons are presumed to contract 
with reference to existing law. The law existing at 
the time thei lease was entered into was contained in 
Section 483 of the Code, which provided as follows: 

^^SECTION 483. LAND FOR UNITED 
STATES AND DISTRICT OF CpLUMBIA.— 
WTienever land in the District is needed for 
the use of the United States, or by the Com¬ 
missioners of the District for sites of school- 
houses, fire or police stations, or for a right of 
way for sewers, or for any other municipal use 
authorized by Congress, and the same can not 
be acquired by purchase from the owners thereof 
at a price satisfactory to the officers of the 
Government authorized to negotiate for the 
same, application may be made to the Supreme 
Court of the District by petition in the name 
of the United States or of said Commissioners, 
as the case may be, for the condemnation of 
said land or said right of waj" and the ascertain¬ 
ment of its value. 

Thus we find Congress treating of the acquisition 
of land for the United States and the District of Co¬ 
lumbia in the same Section of the Code, and using the 
words ^^The Government'^ as applicable to both the 
United States and the District of Columbia. Not¬ 
withstanding I this, appellants contend that the lessor 
or lessee in their lease used the identical words, referring 
to the identical subject matter, \’iz.: the purchase or 
condemnation of lands in the District of Columbia, in 


a narrow and restricted sense that excludes the| District 
of Columbia from their operation. The lessor and 
the Lessee must be presumed to have used these words 
in the sense they are used in the Statute Law covering 
the subject matter that would give rise to the con¬ 
tingency which would make it desirable for the lease 
to be terminated. When, therefore, the appehee sold 
his property to the District of Columbia he | sold to 
^^The Government’’ and the lease was null arid void. 
That such a lease is not an encumbrance can not be 
disputed, and the authorities so hold. 

King vs. Connors, 222 Mass. 261, was a suit to enforce 
specific performance of a contract to purchase certain 
real estate from the plaintiff, where the plain|}iff had 
agreed to deliver a good and sufficient warranj^y deed 
of the premises Clear of all encumbrances.” The 
Supreme Judicial Court of Massachusetts, in reversing 
a Decree of the lower Court dismissing the Bi|l, said: 

^^On the 2nd day of May the plaintifT’sl tenant 
had not surrendered the lease of a portion of the 
premises occupied by him, although it was 
agreed that the premises were to be fre(j of all 
encumbrances. The tenant, however, had 
promised, in writing, to execute a release and 
surrender the premises whenever required, within 
thirty days. This was a sufficient compliance 
with the contract.” 

I 

PROPER PARTIES AND MARKETABLE ^ITLE. 

i 

Appellants contend here that the Bill of Coiliplaint 
should have been dismissed for want of proper parties, 
and because the title of appellee is not a marl^etable 
one. Authorities are cited to sustain their position. 
With the general principles laid down in the cases 
cited in appellant’s brief we have no quarrel, but we 
do insist that they are not applicable to the ca^e now 
under consideration. 1 
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In the case of American, etc., Company vs. jMuse, 
4th D. C. Appeals, page 13, cited by appellants, the 
Court pointed' out that the doubts raised against the 
title’ “Were not unreasonable and frivolous,’’ and, 
therefore, persons of the class who would be entitled 
to the remainder should be before the Court. In that 
case the Court was dealing with a complicated • pro¬ 
vision in a will, which gave rise to the question as to 
whether or not it was such a limitation as that men¬ 
tioned in the Statute which permitted the Supreme 
Court of the District of Columbia to order the sale 
of real' estate burdened with a “Contingent limitation 
over to such issue of one or more of the tenants for life 
as shall be living at the death of their parent or parents.” 
The limitation in the will before the Court was “Con¬ 
tingent upon the marriage of the testator’s daughter 
and her having issue of such marriage.” The Court 
found that there was “very great reason to construe 
the limitation in the present case as being different 
from the limitation mentioned in the Statute,” and 
held that the purchaser from a trustee appointed by 
the Court to sell should not be compelled to take the 
title. It is apparent that there was in that case a 
real question as to the title and the jurisdiction of the 
Court to order the sale, and not, as in this case a ques¬ 
tion raised as to the marketabilitv of the title which 
is so lacking in substance and merit as to fall within 
the category of the “unreasonable and frivolous.” 

In disposing of this appeal we feel that this Court 
would be justified in adopting the language used in a 
former decision, Whitney vs. Groo, 40th Appeals D. C. 
497, in which it was said: 

“It is not the function of a Court to indulge 
in frivolous quibbles or technicalities. All that 
appellant is required to furnish is a marketable 
title—one free from reasonable doubt.” 


The law is well established that when the question 
as to the title of the plaintiff in a suit for specific per¬ 
formance is dependent solely upon the coi^struction 
of an instrument, without any controverted | question 
of the fact to be determined, 1 

THERE MUST BE A REASONABLE DOUB'][' AS TO 
THE CONSTRUCTION OF THE INSTRUMENT, 
ON WHICH PLAINTIFFS TITLE DEPENDS, 
BEFORE THE COURT WILL REFUSE SPECIFIC 
PERFORMANCE ON ACCOUNT OF Tm AB- 
. SENCE OF PARTIES. 

In the case of Cushing vs. Spalding,’164 Miss. 2S7, 
the Court was called upon to construe a will by which 
the testator gave'all his real and personal estate'to a 
nephew in trust for the benefit of his insane diughter, 
the same to be conveved to her’if her reason was Restored 
and to pass by her will, but if she died intestatq to pass 
by the testator’s will as follows: ^‘Four undivided 
fifth parts of the same rest and residue of ijny real 
estate to my nephew in trust for the use and benefit 
of his brother and sister and their respective heirs 
(naming them), but said rest and residue of my real 
estate is to be holden upon the condition that the fee 
simple in the same shall never be sold, but tl^e same 
may be built upon or continued to be used as a| farm.” 
After testator’s death the daughter died during the 
lifetime of the other beneficiaries, and the nephew died, 
without having qualified as Trustee, before thp filing 
of the phiintiff’s Bill for specific performance of a 
contract to purchase a portion of said real estate. 
The Court held that the condition against alhjnation 
was void, the Trustee took the estate simply i’or the 
use of devisees, and the use became executed ii them 
by virtue, of the Statute of Uses, and said: 

“It is only when there is a fairly reasonable 
doubt as to the construction of the instrument 
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on which the title of the plaintiff depends, that 
a Court will be justified in refusing specific 
performance on account of the absence of parties 
who would have a right to dispute defendant’s 
title. Cunningham vs. Blake, 121 Mass. 333, 
Butts vs. Andrews, 136 Mass. 221, Hunting vs, 
Damon, 160 Mass. 441. Otherwise the mere 
fact of possible litigation would be sufficient to 
bar a right to specific performance. We see no 
valid ground for questioning the plaintiff’s title 
in this case.” 

In Hill vsl Devine, 252 Mass. 513, the Supreme 
Court was called upon to review the action of the 
lower Court in dismissing a Bill for specific performance 
where the question involved depended upon the con¬ 
struction of a restriction in a certain deed. The lower 
Court had held that the restriction in the deed was 
‘‘Open to such reasonable doubt that . . . de¬ 

fendant should not be ordered to specifically perform.” 
In reversing the lower Court the Supreme Court said: 

“It is contended that defendant might be 
exposed to litigation to defend his title if he 
owned the property and that a decision in this 
case would not be conclusive if other lot owners 
should raise the question whether the frontage 
restriction is still in force (page 516). 

“In the case under consideration there is no 
reasonable ground for litigation by owners of 
other lots and such arguments as they might 
make have been addressed to the Court by the 
defendant. The case is as to the legal con¬ 
struction of a deed with no controverted question 
of fact to be determined. Chesman vs. Cum¬ 
mings, 142 Mass. 65. The mere possibility that 
a claimant may hereafter appear and ask the 
Court to overturn a well settled rule of law is 
not siich a defect or doubt as ought to lead a 
Court to deny plaintiff the right in equity to 
specific performance . . . Dow vs. Whitney, 

147 Mass. 1. A decision of the Court is res 
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judicata only as to the parties before it^ as to 
others it is authority. Hunting vs. Ipamon, 
160 Mass. 441. But this does not prevent the 
- Court from ordering specific performanc<5 when 
the question is one of construing a written in¬ 
strument and there can be no reasonable doubt 
about its construction, Cushing vs. Spalding, 
164 Mass, 287.^’ 

I 

And in the case of Dow vs. Whitney, 147 Mass, 1, 
the Court said: 

“The defendant ought not to be required to 
accept a title that is doubtful. But in this 
case there is no reasonable doubt that plaintiffs 
deed conveys a good title. Its validity expends 
upon a pure question of law, and no question of 
fact is involved. The mere possibility that a 
claimant may hereafter appear and ask the 
Court to overturn a well settled rule of law is 
not such a defect or doubt as ought to move the 
Court in its discretion to deny the blaintiff 
the right in Equity to specific performance of the 
contract.” i 


In this case there is no controverted question of fact 
to be determined. The lessee is estopped from di^sputing 
the lease which he executed and recorded. The mar¬ 
ketability of appellee’s title and its freedom fitom en¬ 
cumbrance depends entirely upon the construction 
of the provision in the lease for its termination, and 
as there can be no reasonable doubt as to the con¬ 
struction to be given to this provision, appellants’ 
contentions as to the marketability of the title and 
absence of the parties are not tenable. 

It is respectfully submitted that the DecreO of the 
lower Court was right and should be affirmed. 


HENRY I. QUINNj 

Attorney Jor Appellee. 



